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A.    OVERVIEW

[1]             This case is about an alleged zoning bylaw infraction for which the petitioner, the Regional
District of Nanaimo (the “Regional District”), seeks a statutory injunction against the respondents,
Dennis Johnny Saccomani and Antonietta Saccomani. In particular, the petitioner alleges that the
respondents’ use of their property is contrary to the Regional District of Nanaimo Land Use and
Subdivision Bylaw No. 500, 1987 (the “Zoning Bylaw”).

[2]             The respondents provide vacation rental home accommodation in a zone that allows for
“residential use”, “secondary suite”, and “home based business” (collectively referred to as
“permitted uses”). They have been doing so since at least 2013. The vacation rental home is
situated on beachfront property in Nanoose Bay. The area has an active vacation home rental
market. However, this is the first time that the Regional District has sought such an injunction.

[3]             Vacation home rental is not specifically referenced as a permitted use in the applicable
Zoning Bylaw. Nor is it specified as a prohibited use. Hence, the determination of this dispute turns
on statutory interpretation.

[4]             The petitioner says that its Zoning Bylaw should be interpreted to exclude vacation home
rental in the residential zone in which the respondents’ property lies.

[5]             The respondents argue that their use of the property for vacation home rental is permissible
within a broad interpretation of the term “residential use”. They say that this is the only reasonable
interpretation having regard to the Regional District’s failure to expressly prohibit vacation rental
home properties in an area where such uses are prevalent. They further argue that the petitioner’s
interpretation of the Zoning Bylaw to exclude vacation rental properties in the residential zone runs
afoul of the principles restricting municipalities from regulating land on the basis of user versus use.

 
B.    ISSUES

[6]             The questions before me are as follows:

1.     Does the Regional District’s Zoning Bylaw permit the respondents to use their
property as a vacation rental home?

2.     If the respondents are found to be in breach of the Zoning Bylaw, is injunctive relief
the appropriate remedy?



3.     If the injunctive relief is granted, on what terms should it be granted?

[7]             In answering these questions, the following issues are raised:

1.     What approach should this Court use in interpreting the Zoning Bylaw?

2.     If the Zoning Bylaw is interpreted to exclude vacation home rentals, is this a
discrimination based on use or user?

3.     Is equitable relief available to the respondents?

4.     If a statutory breach is found, and no equitable remedy is available, should the
respondents be given time to comply?

5.     Does the fact that this is the first case where the Regional District has chosen to
prosecute, have any bearing on the question of costs?

C.    FACTS

[8]             The key facts underlying this litigation are not in dispute.

[9]             The respondents live in Edmonton, Alberta. They are the registered owners of land legally
described as Lot 8, District Lot 102, Nanoose District, Plan 21022, located on Higginson Road in
Nanoose Bay, B.C. (the “Property”).

[10]         The Property, located within the Regional District of Nanaimo, is a large waterfront lot
bounded on two sides by roads. There is a public beach on the south boundary of the Property,
which is accessed by one of the two roads. A residential home is contained on the Property.

[11]         The Property is zoned Residential 1 (RS1) under the Zoning Bylaw enacted by the Regional
District.

[12]         The respondents purchased the Property as a future retirement home. They do not live in it.
Rather, they use it as a vacation home for themselves, friends and family. For substantial periods of
time the Property is rented to members of the public or tourists, as temporary vacation
accommodation. The respondents have been renting the Property for this purpose since at least
2013.

[13]         In 2017, the Property was booked for vacation rental for 116 days with each individual
booking ranging from three to eight nights. The Property is currently booked for rental during the
2018 season, with the last booking ending on the first weekend of September 2018. When the
Property is not booked for rental, it is empty, except for those times when the respondents or their
family and friends use it.

[14]         The petitioner first became aware that the respondents were using the Property as a



vacation home rental in June 2016, when they received a complaint from a neighbour. Ardella
Freko, the neighbour, owns a home next door to the respondents, where she and her husband
reside.

[15]         Ms. Freko’s complaint encompasses alleged noise violations, traffic congestion, and safety
concerns related to strangers peering into her windows and leaving a fire untended on the beach.
She says that often because of the noise she has had to retreat indoors from her patio, and is
hesitant to invite friends to the patio area because of the fluctuating noise levels from the renters
staying at the respondents’ Property.

[16]         According to Ms. Freko she has only seen the respondents at the Property approximately
three times in the past four years. The respondents say that this is because they often stay at the
Property when Ms. Freko is not there.

[17]         While investigating Ms. Freko’s complaint, the Regional District of Nanaimo Bylaw
Enforcement Officer, John Eubank, discovered that the Property was advertised on a vacation
rental booking website hosted by “Vacation Rental By Owner” (VRBO).

[18]         Following the investigation, the petitioner wrote to the respondents on June 29, 2016, and
August 22, 2016, advising them that the Regional District considers their use of the Property to be
in contravention of the Zoning Bylaw.

[19]         In November 2016, the respondents wrote back, denying that they were in contravention of
the Zoning Bylaw, and continued to rent out the Property to vacationers.

D.    STATUTORY FRAMEWORK

[20]         The petitioner is a regional district under the Local Government Act, R.S.B.C. 2015, c. 1. The
petitioner has authority under s. 479 of the Local Government Act to pass zoning bylaws, and to
regulate the use of land, buildings and other structures within each zone, including the power to
prohibit any use or uses in a zone. It is entitled to seek statutory and injunctive relief to enforce,
prevent, or restrain the contravention of its bylaws, pursuant to s. 274 of the Community Charter,
S.B.C. 2003, c. 26.

[21]         Section 3.2(1) of the Zoning Bylaw restricts the use of lands, buildings and structures within
a particular zone:

No land, building or structure in any zone shall be used for any purpose other than that
specified for the zone in which it is located in the schedules contained in this Part.

[22]         Section 3.4.61 of the Zoning Bylaw sets out the permitted uses for properties located within
the Residential 1 (RS1) Zone. The following uses are expressly permitted:



a)    Home Based Business
b)    Residential Use
c)     Secondary Suite.

[23]         The Zoning Bylaw was enacted in 1987. Bylaw No. 500.270, permitting home based
business activities, was adopted on November 13, 2001. Bylaw number 500.389 permitting
secondary suites, was adopted on May 27, 2014.

E.    ANALYSIS

[24]         Despite making various amendments over the three decades since the Zoning Bylaw has
been in force, the Regional District has not taken any steps to expressly permit the usage of RS1
properties for vacation home rental. The respondents argue that there is no need for the drafters to
have done so, as they intended to include vacation home rental within the prescribed category of
“residential use”.

[25]         The petitioner argues that the absence of a specific provision permitting vacation home
rental, coupled with a reading of the Zoning Bylaw in its entire context, can only mean that the
drafters did not intend to include vacation home rentals as a permitted use within the RS1 Zone.
 The petitioner submits that when the Regional District wanted to permit temporary accommodation
in a zone, it did so expressly.

1.       Interpretation of the Zoning Bylaw

[26]         In Society of Fort Langley Residents for Sustainable Development v. Langley (Township),
2014 BCCA 271 at para. 18 [Society of Fort Langley Residents], the Court set out the basic
principles of statutory interpretation when dealing with zoning bylaws:

…municipal legislation should be approached in the spirit of searching for the purpose
broadly targeted by the enabling legislation and the elected council, and in the words of the
Court in [Neilson v. Langley (District) (1982), 134 D.L.R. (3d) 550 (B.C.C.A.)], “with a view
to giving effect to the intention of the Municipal Council as expressed in the by-law upon a
reasonable basis that will accomplish that purpose”.

[27]         In Society of Fort Langley Residents, the Court cited with approval its earlier decision in
North Pender Island Local Trust Committee v. Conconi, 2010 BCCA 494 at para. 13, which
established the manner in which the bylaws should be reviewed:

… the words of an [enactment] are to be read in their entire context, in their grammatical
and ordinary sense harmoniously with the scheme of the [enactment], the object of the
[enactment], and the intention of [the legislative body that passed the enactment].  

[28]         To answer the question of whether the drafters of the Zoning Bylaw intended to include
vacation property rental as part of the permitted “residential use”, I apply the approach used in
Paldi Khalsa Diwan Society v. Cowichan Valley (Regional District), 2014 BCCA 335, by searching



“for the purpose broadly targeted”.

[29]         The Court in Paldi considered several factors to determine the broad purpose of a bylaw:

·       The existence of any express statement within the bylaw as to the purpose of the zone in
question;

·       Examination of the bylaw as a whole, to determine the commonality of the uses that are
expressly permitted; and

·       Consideration of dictionary definitions of some of the terms in question.

[30]         The Paldi approach was found useful by Madam Justice Maisonville in Langley (Township) v.
Vancouver Ready Mix Inc., 2015 BCSC 1048 (at para. 66).

Does Residential Use Include Vacation Rental

[31]         As in Paldi (at para. 39), the Zoning Bylaw of the Regional District does not expressly state
the purpose for the RS1 Zone.

[32]         An examination of the Zoning Bylaw as a whole, together with dictionary definitions,
suggests that the broad purpose of the RS1 Zone is to ensure that the residential nature of a
neighbourhood is maintained by permitting only compatible uses for properties contained within the
RS1 Zone. Indeed, although commercial activities such as a home based business and secondary
suite accommodation are permitted in the RS1 Zone, these activities are narrowly defined and must
be ancillary to the primary use, which is residential.

[33]         The Zoning Bylaw defines the following key terms:

residential use means the accommodation and homelife of a person or persons in
common occupancy, and shall only be conducted within a dwelling unit;

dwelling unit means one self-contained unit contained within common walls with a
separate entrance intended for year-round occupancy and the principal use of such
dwelling unit is residential with complete living facilities for one or more persons, including
permanent provisions for living, sleeping, cooking and sanitation;

home-based business means an economic activity conducted as an accessory use on a
parcel;

secondary suite means one or more habitable rooms and a cooking facility for residential
accommodation, consisting of a self-contained unit with a separate entrance but which is
clearly accessory to a principal dwelling unit located on the same parcel as the secondary
suite and may not be subdivided under the Strata Property Act;

accessory use means a use combined with but clearly incidental and ancillary to the
principle permitted uses of land, buildings or structures located on the same parcel.

[34]         The use of the term “homelife” suggests that residential use must be non-transient. It is
embodied by those who live on the property and use it as their habitual abode.



[35]         Respondents’ counsel relies on the following definition of “home life” found in the English
Oxford Living Dictionary, (online):

A person’s family, personal relationships, and domestic interest considered as a whole. ‘A
stable home life for their families’

[36]         The Concise Oxford Dictionary, 9th ed, defines “home” as follows:

1.a.      the place where one lives; the fixed residence of a family or household.
b.         a dwelling house.

[37]         Counsel for the petitioner relies on the definition of “home” from Black’s Law Dictionary, 5th
ed. which reads as follows:

One’s own dwelling place; the house in which one lives; especially the house in which one
lives with his family; the habitual abode of one’s family; a dwelling house.”

[38]         There is a common theme in these dictionary definitions, which suggests that a home is the
fixed or habitual residence of a person and their family. “Home life” then consists of more than just
the physical activities that are conducted on a property (e.g. cooking, eating, sleeping) – they are
activities that are performed by family members or individuals who share a domestic interest.

[39]         The incorporation of a shared domestic interest into the definition of home life is consistent
with the broader definition of residential use contained in the Zoning Bylaw, which requires that a
person or persons living within a dwelling unit, conduct their home life together in “common
occupancy”.

[40]         The non-transient interpretation of “home life” is also apparent when the Zoning Bylaw is
read as a whole. While various tourist and temporary accommodations are expressly permitted in
other zones (e.g. “Inn”, “Hotel”, “Guest Accommodation”) the only tourist accommodation permitted
expressly in an RS1 zone is the accessory use of the Property as a home based bed and breakfast
business. However such use is permitted only within clearly defined parameters.

[41]         Section 3.3(14)(a)(iii) provides that as a part of “home based business activities”, usage of a
property for a bed and breakfast is permitted, “provided the activity is contained wholly within the
dwelling unit to a maximum of 2 bedrooms in Residential 1 and 3 zones and to a maximum of 4
bedrooms and all other zones where permitted by this Bylaw.” The Zoning Bylaw defines bed and
breakfast as follows:

bed and breakfast means the economic activity of providing bedrooms within a dwelling
unit and the first meal of the day for the temporary accommodation of the travelling public;
provided that the occupancy by a member of the travelling public does not exceed 120 days
in any calendar year.

[42]         Existing jurisprudence also supports the interpretation of residential activity being non-



transient. Numerous courts have held that the definition of “residential” precludes temporary
lodging. In Kamloops (City) v. Northland Properties Ltd., 2000 BCCA 344 at para. 15, the Court
stated that “it appears the intention of the bylaw is to permit units to be occupied by persons who
normally reside there and to prohibit their occupation by tourists, travellers, and other persons who
require only temporary lodging…” See also Conconi at para. 30; Regional District Fraser-Fort
George v. Norlander (2 April 2014), Victoria 13-2936 (B.C.S.C.) at paras. 15, 24-26, aff’d 2015
BCCA 439.

[43]         In Conconi at para. 14, the Court referred to its decision in Whistler (Resort Municipality) v.
Miller, 2001 BCSC 100 at para. 51, aff’d 2002 BCCA 347 [Miller], and noted the importance of
residential zoning in order to ensure compatible uses:

The principal purpose of zoning regulations, as with restrictive covenants, is to preserve
property values by prohibiting uses which are believed to be deleterious to neighbourhoods
mainly residential in character. People living in an area of single family homes naturally
want the same type of homes in the district, that is, a use that is compatible. They want to
preserve the amenities of their locality. Thus from the standpoint of the rate payers it is the
status quo that is sought to be maintained and build up residential areas which are
figuratively rimmed with “keep out” signs. Industry, always an unwelcome intruder in a
residential community, also favours a zoning wall that bars residential and other
incompatible encroachments.

[44]         Vacation rental properties can change the character and nature of a residential
neighbourhood. Vacationers do not share the same long term goals that residents in a particular
zone have – to have a comfortable, stable and secure environment in which they can live, work and
play. While members of the travelling public may share the recreational aspects of these goals,
their short term focus runs contrary to the long term goals of the residents.

[45]         A resident who makes their home life in the dwelling unit is accountable to neighbours. There
is strong motivation to be a good neighbour, one who is willing to self-regulate negative behaviours
such as excessive traffic and noise. As is evidenced by Ms. Freko’s reports of noise violations,
traffic congestion, and safety concerns, the same constraints do not apply to members of the
travelling public. Even where owners of the vacation rental property include codes of conduct as
part of the rental contracts (such as was done by the respondents), these may have little impact on
curbing the behaviour of vacationers. This does not mean that noise violations or traffic congestion
do not occur in residential zones that do not have vacation rental properties. To the contrary.
However, such conduct is constrained when persons feel accountable to the other residents in a
neighbourhood. Such accountability simply does not exist for members of the travelling public.

[46]         Understandably, then, while s. 3.3(14)(a)(iii) of the Zoning Bylaw permits transient
accommodation of bed-and-breakfasts within the residential zone, it does so within clearly defined
parameters which dictate that such use must be ancillary, contained within a specific number of



rooms, and for a limited time frame.

[47]         The respondents’ argument that temporary rental usage forms part of the normal and
customary residential use of the Property, is not borne by a purposive reading of the Zoning Bylaw.
When examining the Zoning Bylaw as a whole, it is clear that the primary use of land falling within
the RS1 Zone is for residential purposes. Home-based business and secondary suite rental are
accessory uses. In contrast, the respondents’ use of their home for vacation rentals, is not an
accessory use. Rather, the entire residence is rented out; when it is not rented out, it is typically
empty. When the respondents do use it, it is in the absence of the vacation home renters.

[48]         As noted by the court in Re Convenience Services Ltd. v. City of Sault Ste. Marie et al., 118
D.L.R. (3d) 362 (On SC) to be subordinate, the use must be carried on to enhance the principal use
of the property (cited with approval in Re M M Project Management Services Inc., 2012 BCSC 47,
at para. 79; and Corman Park (Rural Municipality No. 344), 121 Sask R 212 (SK QB), at paras. 29-
31). In the case at bar, the vacation rental use does not enhance the principal use which is
residential; rather it replaces residential use with a vacation rental use that is not permitted in the
bylaws.

[49]         The respondents’ argument that renting out the Property for temporary accommodation
forms part of the normal and customary residential use, is also not supported by the evidence or
the case authorities. First, the Property is not their habitual residence. The respondents maintain
their primary residence in Alberta. They therefore cannot consider the Property as being a dwelling
unit for themselves.

[50]         Second, as aptly noted by the Court in Whistler (Resort Municipality) v. Wright, 2003 BCSC
1192 at para. 51 [Wright], “[i]n order for property to be used as ‘residential’ property, it must be a
fixed place of living, not a revolving door.”

[51]         I therefore conclude that the respondents’ use of the Property as a vacation rental is not a
permitted use under the Regional District’s Zoning Bylaw. As such, by operating their Property as a
vacation home rental, the petitioners are in breach of the Zoning Bylaw.

2.       Use versus User

[52]         In his affidavit made January 28, 2017, Mr. Saccomani states at para. 10: “We use the
Property only for residential activities such as sleeping, cooking, entertaining, recreation and
occupation.” Counsel for the respondents argues that the tourists that book the Property for
vacation rental use also use it for the same activities as the respondents, and as such, their use
falls within the residential use permitted by the Zoning Bylaw.

[53]         The principle that municipalities can only regulate on the basis of land use rather than the
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user, was articulated by the Court, in Greater Victoria School District Number 61 v. District of Oak
Bay, 2006 BCCA 28, paras. 17, 19, and 25.

[54]         The respondents argue that an interpretation of the Zoning Bylaw to exclude vacation
rentals, would violate this principle. I disagree. Excluding vacation rentals in a residential zone is a
regulation of use, not user. Short-term accommodation and residential accommodation are two
completely different uses of land. As noted by the Court in Wright at para. 49, “the zoning
restrictions properly relate to the use to which the property is being put, namely, fixed residential
accommodation as opposed to temporary accommodation. I find that this is a regulation of the land
use, not of the persons using it.” See also Miller at para. 56, where Drost J. reached a similar
conclusion.

3.       Remedy upon Proof of Breach

[55]         The petitioner seeks statutory and injunctive relief, and argues that equitable relief is not
available to the respondents in face of a breach. Having regard to the applicable authorities, I agree
with the petitioner that equitable relief is not available in this case.

[56]         In Langley (Township) v. Wood, 1999 BCCA 260 at para. 17, the Court held that there was
no discretion to deny an injunction to a municipality upon establishment of a breach of the
municipality’s bylaws.

[57]         In Vancouver (City) v. Maurice, 2005 BCCA 37 at para. 34, in noting that statutory injunctions
could only be refused in exceptional circumstances, the Court stated:

… where a public authority, such as the City, turns to the courts to enforce an enactment, it
seeks a statutory rather than an equitable remedy, and once a clear breach of an
enactment is shown, the courts will refuse an injunction to restrain the continued breach
only in exceptional circumstances.

[Citations omitted.]

[58]         The respondents have not argued, nor do I find, that exceptional circumstances exist in this
case such as to entitle the respondents to equitable relief.

[59]         The petitioner’s claim for a statutory injunction is allowed.

4.       Time to Comply

[60]         The petitioner asks for immediate enforcement of the injunction, while the respondents wish
me to suspend enforcement.

[61]         The respondents argue that there has been delay on the part of the petitioner in bringing on
this proceeding, which delay has now prejudiced the respondents as they are about to commence
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their tourist season. They say that similar prejudice will be experienced by other property owners in
the Nanoose Bay area who may have also rented their properties for vacation use in the 2018
summer season. As such, immediate enforcement means that the respondents, and potentially
other vacation rental property owners in the same zone, would have to cancel all of their bookings.

[62]         The petitioner argues that I should not exercise my discretion to suspend the enforcement of
the injunction, as the respondents have been aware of this proceeding since it was commenced.
The petitioner says that the respondents could have taken steps to notify potential customers of the
uncertainty of booking with them, so that they might find accommodation elsewhere.

[63]         It is unreasonable to expect that the respondents should have put their business in jeopardy
by notifying prospective customers of the uncertainty of booking with them while awaiting the
outcome of this lawsuit. The respondents did not act unreasonably by continuing to rent out their
Property while this matter was still before the courts.

[64]         In Alberni-Clayoquot Regional District v. Durmuller, 2013 BCSC 2533, at para. 37, after
noting that the authorities establish that the Court has the jurisdiction to suspend the imposition of
an injunction, Thompson J. weighed the hardship that would arise were the injunction not
suspended, against the inconvenience and bother of a continued violation. He concluded that the
injunction should be suspended. In Saanich (District) v. Trace, [1988] B.C.J. No. 1249, operation of
an injunction flowing from breach of municipal bylaws was suspended for 18 months.

[65]         The Saanich (District) case was cited with approval by Mr. Justice Melnick in Fraser Valley
Regional District v. Petrie, 2005 BCSC 1385. Melnick J. suspended the operation of the injunction
for three years, saying at para. 36:

[36]      In this case, I take into account the following factors: that the FVRD did not enforce
its bylaws for many years resulting in a situation in which there are numerous property
owners in contravention of the bylaws, undoubtedly after the expenditure of considerable
amounts of money to create improvements in violation of the bylaws; that, even if the FVRD
continues action to enforce the bylaws against every owner in breach of them, it will
undoubtedly take many years to resolve; Mr. and Mrs. Petrie are elderly and Mrs. Petrie is
in ill health; and Mr and Mrs. Petrie have very limited financial means. Taking all of these
circumstances into consideration, I conclude that the operation of the injunction should be
suspended for three years.

[66]         I find that the circumstances of this case support the exercise of my discretion to allow the
respondents time to comply. The hardship that would result to the respondents and their customers
who have already booked their vacations for the summer 2018 season, outweighs the
inconvenience of continued vacation rental use, at least for the short term.

[67]         Enforcement of the statutory injunction is therefore suspended until September 15, 2018.
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5.       Costs

[68]         Ordinarily costs follow the event. However, the respondents are asking for costs in any event
of the cause. They say that this is a test case, and as such, they should not bear the burden of the
costs associated with it.

[69]         The petitioner disputes the respondents’ characterization of this being a “test” case, but does
not dispute that there is authority for the proposition that a successful party may be deprived of its
costs if it is a test case.

[70]         In The Conduct of Civil Litigation in British Columbia, 2nd ed., looseleaf (Markham, Ont.:
LexisNexis, 2007) at § 38.4, authored by Mr. Justice G. Peter Fraser, John W. Horn Q.C. & Madam
Justice Susan A. Griffin, the authors set out the factors for consideration when refusing costs to the
successful party:

(1) The rule that a successful party is entitled to his costs is not departed from except for
good reason. The court must act judicially and upon proper material connected with the
case or related to the subject matter of the proceeding. A discretion means that at least two
proper judicial decisions are open to the court. The discretion must be exercised judicially
according to common sense and justice. Sympathy and compassion for the unsuccessful
party are not a basis for refusing an order for costs to the successful party.

(2) The circumstances which will induce a court to refuse costs to the successful party may
consist of misconduct in commencing the proceeding or some miscarriage in the procedure
or an oppressive and vexatious mode of conducting the proceeding, or may consist of
misconduct prior to the proceeding being instituted. The court may also deprive a
successful party of his costs where there has been no misconduct on his part, for example
where the action is brought as a test case or is brought by a public interest group or where
the issue is novel or unsettled. It is only in the most exceptional cases that a successful
party will be ordered to pay costs to an unsuccessful party or to another successful party.

[Citations omitted, emphasis added.]

[71]         While the usage of the term “test case” may not precisely reflect the circumstances of the
case at bar, this is the first case in which the Regional District has taken issue with the practice of
vacation home rental, despite the duration and prevalence of this activity in the RS1 Zone. It is
likely that the Regional District will rely on this decision to determine what course of action it wishes
to take with respect to other property owners in a position similar to the respondents. To that extent,
there is good reason to deprive the petitioner of its costs.

[72]         However, I do not consider that exceptional circumstances exist such as to warrant an order
that the petitioner pay the costs of the respondents. I do not agree with the respondents’ position
that the petitioner should be sanctioned for not bringing on these proceedings earlier. The evidence
fails to establish that the petitioner was even aware that the respondents used their property for
vacation rental prior to the complaint being made by Ms. Freko. Once the complaint was received,
the petitioner acted appropriately by launching an investigation. The petitioner is entitled to



approach litigation as it sees fit, and I do not find any delay in bringing on these proceedings as
being untoward.

[73]         In the circumstances, each side is to bear its own costs.

“Shergill J.”
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